Speaker 1: (00:03)
Welcome to the Vandenack Weaver legal visionaries podcast brought to you by interactive legal here's
your host Mary Vandenack

Speaker 2: (00:12)

Welcome to today's episode of Vandenack Weaver, legal visionaries, a weekly podcast discussing
updated legal news, evolving methods of providing legal service and law practice issues. My name is
Mary Vandenack founder and managing partner at Vandenack Weaver, LLC. I'll be your host. As we talk
to experts from around the country about closely held business tax trusts and estates, legal technology,
law firm, leadership, and wellbeing. Before we start today's episode, | want to thank our sponsor. Here's
the message from interactive legal.

Speaker 3: (00:51)

There's always a resistance to change, particularly with attorneys, attorneys like to look back at what's
worked in the past, and that makes a lot of sense. But when you realize that with a good automated
drafting system, you can do a better job for your clients. Deliver documents on a timelier fashion in a
more consistent, in a more costly manner. If you're not a subscriber to interactive legal, | urge you to go
to interactive legal.com and click on requested demo. And you'll be contacted about having a
demonstration of interactive legal for you, which can be done right over the internet. Don't have to
leave your office. No salesperson will call. We can arrange it at a time and convenient for you. So please
go to interactive legal.com and click on request.

Speaker 2: (01:40)

On today's episode. | have Rachel Truhlsen. Rachel is the founder of Truhlsen elder law and life care
planning services. | don't know if | have the name right, but you can correct me on that. Rachel, and then
Emily Patterson, who's an elder law and estate planning attorney with Vandenack Weaver today. We're
going to talk about the importance of planning for incapacity. Thanks for being here today, Rachel. Yeah,
thanks for inviting me and thanks to you as well. | want to kind of want to start today. Emily, maybe
you can explain just generally, what are we talking about when we say incapacity planning?

Speaker 4: (02:18)

So incapacity planning is important because it comes up when somebody is at a stage in life when they
may or may not be able to make decisions regarding their medical and financial affairs, um, that can be a
temporary moment of incapacity or it can be permanent. And really the focus on that in elder law
specifically in estate planning generally is just, what do we do when that comes up? How do we manage
those situations?

Speaker 2: (02:42)
So what are the practical aspects, Rachel of incapacity planning? What are the, what are we thinking
about having done? Right. Well, when

Speaker 4: (02:50)

With a client who has, has beginning to have some incapacity issues, um, and most of the time, of
course, they're in their own home. Um, and we want to try to put a plan
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Speaker 5: (02:59)

Together. That's gonna make them successful, um, staying at home for as long as possible. And if that is
a, process then of putting a plan in place for how they get their bills paid, who's going to do the grocery
shopping for them. How are they going to get to medical appointments? Do they need to have someone
go with them to the medical appointments? Um, because oftentimes then there's a lot of information at
a medical appointment information that's being shared that the patient may not even understand. Um,
and the patient may not even be able to provide accurate information to the doctor. So, it's important
that there's someone there that can be the communication there. Um, so just really keeping them at
home, whether it's plugging in resources, outside the home for helping them with, like | said, the
groceries, the housekeeping, even yard work anything that could help them just be successful within
their home.

Speaker 2: (03:55)

And that's what I've recently had a real life situation in my practice. And you deal with a lot more of
them probably than | do, because you have a very elder law focus practice. | think that the, you know, |
had to mom and dad both became incapacitated at the same time and it's like, oh, okay. How do you get
the bills paid? How do you get the groceries delivered? How, how does any of that happen? And | think
sometimes people think in capacity planning is just a matter of legal documents. When what you're
saying is there's practical aspects. So, you talk to those with you talk about those with clients as you're
doing the documents, right? | think that's one of the things that stands out. | think sometimes people
come in and they're trying to keep the cost down and it's like, we're going to keep the fellow on the
power of attorney. And we didn't really have the conversations about these things that, that matter.

Speaker 5: (04:42)

| do that because that's one of the, we want to identify what their goals are. So, when the family comes
in, one of the first things that we do is identify what their concerns are. So, what are they seeing within
the family? What are they seeing within that home with what's going on with mom and dad? So, what,
what brought them to the office? There was some concern. So that's the different avenue of the life
care planning side of it. It's not just putting together the legal documents. It's how do we identify what
the concerns are? And then how do we address those and what are the worries going forward? What
worries do they have and how can we address those?

Speaker 2: (05:13)

And so that's where like the model you've evolved is takes life care planning, which is helping them plan
for all these details along with what people think is traditional estate planning. And so, if you had to say
from the estate planning sort of legal perspective, Emily, what is the difference between incapacity
planning and estate planning? Is it a part of estate planning? How does that work?

Speaker 4: (05:37)

Yeah. Incapacity planning is a part of estate planning and a lot of times clients think that estate planning
is just the distribution of your stuff. When you die, what happens to it? Who does it go to? But the, the
issues that Rachel mentioned in terms of what happens if somebody is living, but they can't make those
decisions for themselves and, and going to the grocery store or going to pay bills or manage their affairs,
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then that's where that incapacity planning is very important. And it's, it's something that you focus on
while your client is living still you know, it can become a sudden challenge when you've got those
unforeseen health events that come up or maybe medical issues that you weren't planning for. So,
having those documents in places of the utmost importance.

Speaker 2: (06:19)
So for looking at what legal documents do we actually need, what are the legal documents that are part
of the incapacity planning process? Rachel?

Speaker 5: (06:28)

well, of course we want to make sure they have their power of attorney documents in place. And those
look different as people age, | think because, um, as we start to age, um, we need authorities in our
power of attorney documents that give people the right, their agents, the right to do Medicaid planning.
so we must make sure that we have government benefit access in there. We want to make sure we
have the power to change and update beneficiaries to change ownership on accounts, um, to do gifting.
So, if we're going to do Medicaid planning, when we want to make sure those powers are in the
documents. So, we've got our financial power of attorney documents, of course, any of our healthcare
directive. So a healthcare power of attorney and then a living well directive, um, uh, will, if they don't
have a will already, then we put one of those in place for them either update that if they already have
one, um, if they have a trust in place, we want to make sure it's funded. I'm always still surprised 26
years after practicing law, how many people come into my office with trusts that aren't funded? so we
want to make sure that the trusts are funded, um, titling, you know, just make sure those things are
beneficiary, designations are updated and consistent with their estate plan.

Speaker 2: (07:35)

And | agree with you on the trust funding, I'm always surprised by the number of people who go to the
trouble of creating a trust since, and that that's partly a difference among lawyers in the terms of the
way they look at it. And I've come to respect that, but I'm an avid advocate of funding the trust and
believe that if you really teach clients from the beginning, how to do that and give them the tools to
make it easy, right? As opposed to trying to, you know, no attorney, in fact, who is often a family
member wants to run around and fund a deal with funding, a trust and moving assets, when they're
dealing with the incapacity of their clients, I'm dealing with that situation right now with somebody who
has, you know, a very busy business of her own and a husband who's, you know, and all the issues with
the pandemic and then the incapacitated parents and the assets being completely disorganized and
nothing titled in the trust.

Speaker 2: (08:24)

So that's one of the examples | looked at recently. | go; yeah, therefore | believe in funding trust when
you're, you know, 40 years old and healthy and starting the process of the estate planning. So, you
know, Emily, a lot of times clients will think something like a healthcare power of attorney is just a
template, right? And as a person who's done a lot of deathbed advocacy that document, and you know,
how much time | spend going over our healthcare power of attorney document and during the
pandemic, it was just, you know, | represented a lot of people, a lot of frontline workers and people in
the medical system and went through the document line by line. And so, it's an important, you're really
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creating a document that is dealing with what's going to happen. If you're one and people think it's only
an end of life document, but the power of attorney for healthcare covers the moments when you can't
make your own healthcare decisions. Even though you're not in a terminal conditioner, persistent
vegetative state, right? So, what are the conversations that are important to have with clients about the
health care power of attorney?

Speaker 4: (09:29)

It's interesting that you mentioned just being such an advocate for that because it changed dramatically
on what people thought about healthcare powers of attorney. Once COVID came into full effect. | think
that originally the documents were treated as important, but | don't think people focus nearly as much
on what they meant. If they were in a situation where you're on a respirator or you come into the
hospital and you're unresponsive. So that's been a conversation that's come up quite a bit more
frequently with clients. Now, just talking about what would happen if you're in a situation where there's
a medical scenario that you didn't plan on, what do you want to be the medical care, the treatment that
you would anticipate in that situation? So, you can spell those things out in a healthcare power of
attorney, which gives a lot more peace of mind for the client.

Speaker 4: (10:12)

But aside from those conversations, you always want to talk about who would be your agent, who do
you trust to make those decisions for you? If you can no longer do that. Most of the time in the case of a
married couple, they will name each other, but that's not always the case. | mean, you may have a
marriage where one of the individuals is in a nursing home or they have diminished capacity. So, in that
chat or in that opportunity, you use that to talk to the client about family members or children, or a
trusted friend that they have. So that's incredibly important to just impose the nature of the document,
but also knowing that the person that you name will be the one who makes those decisions for you.

Speaker 2: (10:52)

And recently we dealt with a client who literally has never been married, had no children has no siblings
has no. And so, who does that person name as a power of attorney for health care? How do they get
protection when they have some health issues

Speaker 4: (11:08)

When they don't have anybody that they can particularly name? | think there are services and
particularly at vandal Weaver where you can name, uh, an advisor or an entity that's been formed to
serve as that power of attorney and that agent and advocate for the client. Um, that's becoming more,
more common, but | think in the past, it wasn't nearly as much of an option for people. So, seeing those
types of shifts in the opportunities and the availability of naming other individuals and advocates for a
client has been really rewarding in that regard.

Speaker 2: (11:39)

And that's what | know that I've had several clients in those situations have actually acted as a power of
attorney for health care only for long-term clients for my right, because you want to actually know
them. It's one of the things that | talk about, but there's this other thing. And, um, Nebraska has some
variation. | can't remember what it is, but a lot of states have a physician end of life sustaining order.
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And | was recently helping somebody in Maryland and there, it's called a mole. So, it's a, uh, medical.
Yeah. Right. And so, it has different names, but how is that different from the power of attorney? What
does that do, how does it fit into this plan?

Speaker 4: (12:15)

So those physician orders for life sustaining treatment are important because those are documents that
are created and signed off by a physician. They are, they collaborate with the client and the patient to
decide what they would want to have happen with very specific medical orders in, in their healthcare
decisions healthcare power of attorney is a little bit broader in that that vein because of healthcare,
power of attorney just covers everything. So you are essentially stepping into the shoes of that client
when you're acting on their behalf, but you get more specific with those physician orders for end of life
treatment and for very specific medical treatments that, that the patient has weighed in on. And they've
made clear directions on what they want to have happen.

Speaker 2: (13:01)

And a lot of times now knowing what they have versus if you're sitting in our office, you have no idea
you're doing a healthcare power of attorney. You have no idea whether it's someday you might get
cancer or get hit by a truck or what your condition might be. Exactly. What we found is the exact, what
you exactly want to. And |, the COVID was a great example. In the example you gave earlier on, on, that
was a good example. So, Rachel, I'm gonna transition to talking about financial powers and you've just
got a little bit, is there anything you want to add on the healthcare directives before we switched back
to financial powers of attorney?

Speaker 5: (13:35)

Well, | was just going to mention, you know, when, um, Emily was, was talking, the one thing I've
learned after having a healthcare professional in the office, | never knew what a DNR really was. And so,
| oftentimes, um, we'll get a client that says, | want to make sure that | have a DNR and I'm like, well,
now | know that that's a doctor's order. And that isn't necessarily included in a health care power of
attorney. It's an actual order from a doctor that must be included in the patient chart. And that's
important for people to understand. So, the healthcare directive can name your power of attorney. It
can give specific, which is with respect to your health care. But if you do want to DNR, you need to talk
to your doctor about that and make sure it's noted in your patient chart.

Speaker 2: (14:18)

And what | do know about DNRs, this is actually the different levels of DNRs. And so, having worked with
some clients, | was telling anybody who is acting as a power of attorney for health care. What makes
here at the hospital in the hospitalist is rounding and discuss the status of that DNR. Cause it goes in the
chart and it stays there. And what you want is to be part of discussions about, should that be updated as
the condition changes. And | think that most of the physician end of life, sustaining orders do includes,
you know, the specifics of that related to certain situations. We are going to take a brief break from our
episode for a word from one of our sponsors, Carson, private client

Speaker 6: (14:59)
Health planning focuses on liquidity management and charges you a fee based on a percentage of your
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assets. But entrepreneurs typically invest in their business resulting in light liquidity. That requires a
unique strategy at Carson private client. We provide a proactive and holistic strategy for building and
protecting your wealth. Our mission is to alleviate the stresses and the burdens of coordinating all those
financial strategies. Carson, private client will work with your current team of advisors to customize a
strategy that manages all aspects of your life and wealth, giving you back the time to focus on what
matters most complex needs require sophisticated solutions. Reach out to our officeat402779898
9. To schedule your consultation. Investment advisory services offered through CWM LLC, and sec,
registered investment advisor.

Speaker 2: (15:59)

Let's continue our episode. Let's see, you talked about some of the powers you like to see in financial
powers of attorney. | just want to back up for a second and say exactly what is a financial power of
attorney. Okay.

Speaker 5: (16:14)

the financial power of attorney is a document where you appoint another person or persons to handle
financial matters for you. Um, and it, a lot of times people will think that's taking authority away from
them, but it's just giving someone else authority to handle affairs, um, consistent with the way they
would want their friend affairs handled, but it doesn't take any power away from the person who's
granting it. Um, and it gives people authority for, um, paying bills. So, banking transactions, filing tax
returns, managing insurance, um, investment accounts, um, annuities, life insurance, all those different
types of things, even real estate. So, if the house needed to be sold, um, then your agent could do that if
necessary. So, it's important to have those in place and | had an unfortunate situation with a client in
lowa who didn't have any power of attorney documents set up for his wife who had dementia. And she
had had dementia for quite some years, but they never did put these power of attorney documents in
place. Um, and when he needed to take her to the hospital, the hospital wouldn't even give him
information on her care because he didn't have any power of attorney documents in place for her. So,
you end up with a guardianship or conservatorship action, which is a very, you know, difficult thing
when you're already in a difficult situation and an unnecessary cost.

Speaker 2: (17:30)

And that's what | think a lot of people don't realize. They just assume they're the spouse. So, they're
going to be able to advocate for, and don't need the power of attorney, but they do. So, there's two
basic types of powers of attorney, the durable and the springing, right. Can you explain the difference
between those two?

Speaker 5: (17:45)
Right? The durable power of attorney comes into effect as soon as it's signed. And those are the power
of attorneys that | generally work with most of the time,

Speaker 2: (17:51)

Let's say that | make you my attorney, in fact, and | sign a power of attorney saying, you have banking
powers. Can you go to my bank and write a check on my account today? Yes. Yeah. And | think that's
important for people to understand that right when they need.
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Speaker 5: (18:04)

And | don't minimize that when, when clients ask, they said, well, can my, my son go right away and
access my backup bank account? | said, absolutely he can. And so, |, it's a very powerful document and |
don't diminish that fact at all when I'm visiting with them. And |, and | tell them, | said, you're picking
this person. | hope because you trust them to use this when it's necessary and to use it for your benefit.
And you want to give them all the powers that they can to handle your affairs when it comes into play.
Um, so I've had clients in the past picking and choosing the powers that they want in there. And |, and
we don't like doing that. We want to give them all the power that they need to handle their affairs and
pick someone you trust. And the springing power of attorney only comes into effect if there's an
incapacity issue. So, if the client either activates the power of attorney, document him or herself, um, or
a doctor's certification of the factor, a letter saying that they're in, uh, can't manage their affairs will
actually activate that power of attorney.

Speaker 2: (19:01)
And so what's the disadvantage say of the springing power of attorney

Speaker 5: (19:05)

From my practice, | noticed that, um, banks don't like springing power of attorneys, financial
institutions, um, because they're worried about liability as they would so | discouraged people from
springing power of attorneys in my practice.

Speaker 2: (19:18)

So the attorney in fact, walks in with two letters from doctors saying, mom can't handle her financial
affairs, the bank, and the financial institutions are worried about whether they have some requirement
to verify that. | mean, that's something we've taught. And so, at the end of the day, a lot of times what
we've seen with the springing power of attorney is that you end up having to go to the conservatorship,
right? And so, people get uncomfortable with the durable powers of attorney because of that. But one
of the things | do with the durable powers of attorney, if they're, and they should pick somebody they
trust, but you know, I've had situations where trust not withstanding their agent has stolen from them.
So one of the things | do is, okay, well put these powers of attorney, like in our vault, at our office,
because they have to come get it from me, I'm going to need to know that they really need it.

Speaker 2: (20:05)

Right. So, what we do is say was like, well, okay, put those powers, sign them, let them know that they
exist, but don't give them to them. Just tell them how they can find them if the time comes easily. And |
will occasionally, if they really struggle with trust, limit the powers, but I've come to agree with you with
more aging clients. There's one too many times that, oh, why didn't | put that power into the power of
attorney? Now we can't fix this. And that's a really, I'm dealing with this situation right now where we're
just trying to transfer to a direct transfer of some IRA accounts. The power must do that is not granted
to, in the power of attorney documents. So that's when, so what about, you know, we talk a lot, Emily
about co attorneys and facts. Cause trust is a huge issue, even with your own kids.

Speaker 2: (20:52)
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Absolutely. There are some benefits to naming two attorneys. In fact, like a lot of times people named
spouse, you know, I'm, |, | have an ex-spouse. | did not name him in any of my documents. I'm just going
to tell you that. But, and he also, wasn't my healthcare power of attorney there. In fact, | had big, bold
letter. This person she'll have no say, but anyways, so let's say you're in that situation, but a lot of, you
know, hopefully if you're married, your spouse is the first right candidate. It's not always the case
though. You know, it's like, I've had somebody in my life. They're like, oh my gosh, that person will keep
me alive. When | want somebody to move me to an assisted, one of the assisted suicide states, if | get
sick. Right. But so, what about the co agency and the financial power of attorney arena?

Speaker 4: (21:37)

| can certainly have co-agents and a financial power of attorney a lot of times people will name their
spouse and then they can have their children come in as limited powers of attorney. You can have
situations where you've got a temporary power of attorney. So, I've had clients who were traveling out
of the country and they just wanted to have something in place for a short period of time. And then
when they came back, they revoked it and they were able to go back to managing their affairs
completely on their own and not needing to have that other person's input or oversight. So, you can
have co attorneys. Um, in fact, if you have situations too, where you've got children who are in different
parts of the country, and one of them may or may not be able to be assisting with your decisions for
your finances on a daily basis, and the other one can kind of weigh in and just be a support system in
that case.

Speaker 2: (22:23)

So you can have the co-agents if you want to, and one can delegate to the other, right. But it creates this
crosscheck situation so that it's like, day-to-day can get managed, but that person can always say, Hey,
no, | don't or delegate at least part of the powers, but you do create a check. Yes. And the other thing
that happens, | think with both healthcare powers and the legal powers is historically we would name,
oh, this kid, next kid, you know, or whatever the case might be. And sometimes the oldest kid is not the
right kid to act, or sometimes they'll name the kid in the healthcare field as a healthcare power of
attorney. And sometimes that's the one who has no ability to deal with life and death situations when it
comes to their own parents or family members. Right. They might deal with life and death all day at a
hospital and it's a different set of facts. So that's sometimes where | see co-agents in either the
healthcare, financial power being at least something | always discuss with clients. So, any other thoughts
on financial powers of attorney from either of you?

Speaker 4: (23:26)

No. Just, just reiterating what Rachel said that it's so important to make sure that the client understands
what they're assigning to. Somebody that, that yes, they can in fact, sign a check in your name and they
can go to the bank on your behalf. So always make sure that it's somebody that you trust. Okay.

Speaker 2: (23:41)
And in the healthcare arena, we've been hearing a little bit about supported decision-making oh, yes. Is

that strictly in healthcare? Is that financial? What is, what is

Speaker 4: (23:51)
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It can be in all realms of life. So, it, it primarily focuses and applies to the area of disability. Um, we see it
come up a lot more now in instances of adult guardianships, where you've got elderly family members
who may not need a full guardianship, but they can use some help and assistance of some advisers and
some advocates on their behalf. So supported decision-making just utilizes a group of trusted people in
that person's life who can help them make an informed decision on their finances and on their
healthcare, or just on their activities of daily living. So, it focuses so much more on the autonomy and
the independence and promoting that independence for the client so that they can feel like they're
involved in the process as much as possible.

Speaker 2: (24:38)

And | think Rachel has something you've been doing with your life care services without necessarily
putting the new trendy word on it called supported decision-making. But by having clients sit down and
when you're doing estate planning and talking about, okay, if something happens to you, how do you
get the bills paid? How are you going to get groceries into the house? Things like that. And that's part of
that process. Really. Absolutely. Right.

Speaker 5: (25:00)

Right. Well, and we have clients when we go to see the doctors, the ISl elder care coordinator will come
back and then email, then email out to all the family. So, they know. So, if there's a decision that needs
to be made with respect to mom's health care or dad's health care, then you've got everybody on the
same page.

Speaker 2: (25:17)

And so the supportive decision-making can be some family members that are participating or can
involve a care manager, which is becoming more common because even with where we see families, we
dealt with one last year, a family had four children, all loved parents, all wanted to be involved, but
we're all in all for it just in life situations where at that moment wasn't possible for them to be there in
the way that the parents needed. And so that's where the care manager can step in as part of that team
keep communicate with them, talk to them. So then there's this concept of medical incapacity versus
legal incapacity. What is, can you just explain that a little bit and where that matters?

Speaker 5: (26:00)

Yeah. And that's been interesting in our half office because we've got the lawyer and we've got the
healthcare professional and they look at it very differently. Um, so | think in the healthcare realm, um,
it's more, um, limiting in. And so, they view somebody in capacity. If they're not able to, um, you know,
do certain medical things, or meet certain medical tests, they determine that that person is
incapacitated and can't sign documents, for example. Um, and from a legal standpoint, um, if someone
is understanding the nature of what they're doing, and they may not understand the actual document
itself, legal documents are complicated. So, most people walking around that have full capacity, don't
understand a lot of legal documents, um, but legal capacity, um, is determined, um, you know, by a
court. So, if someone were to file for a guardianship conservatorship, that would be a court
determination. But when you're sitting down with a client and trying to evaluate whether they're
competent to sigh documents, there's certain questions that you can ask. Um, and there's, um, you, uh,
explain the documents to them and the general nature of the document, what it does, what it means,
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how it functions, who's going to act in your best interest. Is this the person that you want to serve in this
capacity to make these decisions for you? Um, and it's just a very different type of, of, of test with
compared to the medical side.

Speaker 2: (27:24)
So we've covered a lot of ground on different topics. Emily, can you just give us like the checklist of
here's the steps you need to do for incapacity planning?

Speaker 4: (27:32)

Absolutely. So the first thing you want to always do is make sure that your estate plan is up to date that
you've got your documents in place and that they're in, in accordance with the local law and the, and
the regulations that may be useful in your state. So, once you have your updated estate plan, you always
also want to focus on funding, the trust. If you have one, make sure that your assets have beneficiary
designations, that you've got, um, your titles appropriately listed with the people on them that you want
to have, or that you have joint ownership, if that's necessary, um, for the thought of, you know, nursing
home care in the future, anyone who's able to look into long-term care insurance, that's something
that's also incredibly important that a lot of people don't realize they need to look at before it's too late.
Um, then also just being organized, making a list of where documents are, who the advisors are that you
would want to utilize if you're in a situation of incapacity, um, and, and where you can kind of look for
answers when you've got, you know, your elder law attorney or your estate planning attorney or your
financial advisor, make sure that all of that information is all in one place.

Speaker 2: (28:38)

Well, | want to thank both of you for being here today to discuss this very important topic as we get to
the end of our episode, | want to thank our sponsors, interactive, legal, and Carson, private client. That's
all for now. Thanks for listening to this week's episode and stay tuned for our weekly releases,

Speaker 7: (29:01)
Hurrdat media production.
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